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ODUCTION
For the past century and a half Louisiana has been & veritable labo-

ratory of comparative law, Its juridical heritage from Prance and Spain, and
its soquisition by the United States, precipitated an immediate struggle for
supremacy between the Roman and English systems of law, Louisiana's admission
to the North Amsrican union required adoption of the constitutional and public
law of America. A flourishing trade and commercial intercourse with its sister
states made the adoption of Anglo-American commercial law expedient. The fail-
ure of the Louisiana Legislature, in 1824, to adopt Edward Livingston's en-
lightened pemal code, resulted in a juridical vacuum into which the Anglo-
American common law of crimes and criminal procedure found it relatively easy
to enter. But in the extremely important area of private law the Roman law
system emerged triumphant: the civilian customs and institutions of the former
colony were retained and perpetuated tl3rough the adoption of the Louisiana
Civil Codes of 1808 and 1825, the latter modeled upon the Code Kapoleon. A
lesser victory was scered by the Roman system in the field of civil procedure,
where Livingston skillfully blended continental procedural principles with
Judioiad &niotratin provisions of Anglo-American origin,

Competition between these two great legal systems did not end, how-
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ever, with this early demarcation of spheres of influence. The training of
Louisiana lawyers in the natiocnal law schools of Anerica, the ultimate loss ‘? ©
by the Louisians lawyer of the ability to read French and Spanish, and the |
greater availability of American legal literature, all permitted the in-

fluence of Anglo-American law to ercde the civil law amnd procedure of the

state. These inroads of the English common law, however, were the result

of interstitial seepage between the provisions of the positive law of

Louisiana, rather than an undermining of its foundations, In due time a re-

action was to !_o_tij.

The great improvement in legal edusation in Louisiana, which com- p
menced roughly thirty years ago, brought an almost immediate revival of in- éb
terest in its civil law and procedure. The publisation of law reviews by the
three law schools of the state provided, for the first time, the scholarly
research and doctrinal writings eo necessary to the sustenance of any civilian
system. A decade or so later, the Louisiana State Law Institute was estab-
lished as the cfficial research and legal reform agenocy of the state, with
gensrous support from public funds. The Institute, utilizing as it does the
combined knowledge arnd energies of the judiciary, the practicing lawyers and
the law faculties, has given a tremendous impetus to law reform and improve- M s
ment, Since its oreation in 1958, it has produced a compiled edition of the [’ L,—A]J
Louisiana civil codes and procedural codes, and drafted one of the most ad- t
vanced criminal codes in America, which was officially adopted in 1942. De-
spite t& curtailment of manpower during World War II, the Institute completed
in 1949 a projet of all of the miscellaneous statutes of the state, which was
adopted by the Legislature as the Loulsisna Revised Statutes of 1930. Since
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that time, the Institute has been engaged, under a mandate from the Legisla-
ture, in preparing projets of a new Civil Code and a new Code of Practice for
Loulsiana. The first of these projects probably will require an additional
fifteen years; the new procedural code should be completed in time for legis-
lative adoption in the early part of 1955. In view of the possibility of
early completion of the new Code of Practice, the bulk of the energies of

the staff ard Council of the Law Institute sre now being concentrated upon
this worlk,

The work which the Louisiana State Law Institute is doing in the
drafting of the projet of a new Code of Practice is much more extensive than
@ mere revision of the former procedural code. True, those prineiples and
devices of its old procedure, which have proven effective and workable in
actual practice, will be retained. But the improvements in procedure achieved
urder the new Federal Rules of Civil Procedure, by the most recent procedural
codes of the various American states, and by the more advanced Codes of Civil
Procedure of continental countries are being carefully studied, with a view
of improving Louisiana's procedurs through a borrowing of the more effective
principles and devices of other states and countries. More than any other
American code, the new Code of Practice of Louisiana will be a product of com-
parative research and of the comparative method.

Procedure is only the means of enforcing and implementing the sub-
stantive law of the particular jurisdiction. To perform its proper role,
thoroforo', it must be correlated to the substantive law which it must enforce,
As the substantive law of Louisiana is partly of Roman and partly of English
origin, it is not surprising to find that in the past its civil procedure has
been a blend of continental and Anglo-American provcedures,
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An appraisal of the future procedural system, which will be us.l':orod
in with the adoption of the new Louisiana Code of Practice, and an evaluation
of the contributions which will be made thereto by both continental and Anglo-
American civil procedures, are the objects of the present paper, Such an
analysis, however, would be impossible without some mention of the various
procedural systems in effect in Loulsiana in the past, We must address our-
selves initially, therefore, to a brief consideration of these procedural

systems,

THE LOUISIANA PROCEDURAL SYSTEMS PRIOR 10 1825
Though Franoe claimed the vast Louisiana territory as early as 1682,

by virtus of the explorations of La Salle, no serious effort was made to colo-
nise any part of the vast expanse until 1699, when d'Iberville set up the

first settlement on the coast of the Gulf of Mexico. No olvil govermment
worthy of the name was established until 1712, when the colony was granted to
Crosat. Under the latter's charter, it was provided that the Custom of Paris—
that most interesting combination of Germanic custom and Roman law which had
besn codified in the sixteenth century--should be in effect throughout the ter-
ritory. The expenses of colonisation proved too great a drain upon the re-
sources of even the immensely wealthy Crosat, so that in 1717 he was compelled
to surrerder his charter. Thereupon, a grant of the colony was made to John
Law!s Company of the West, under a charter which confirmed the applisability
of the Custom of Paris to the Louisiana territory. -After the bankruptoy of

the Company of the West in 1732, the French monarch was forced to take over

the Louisiana territory as & crown colony; but until the Spanish took posses- '
sion of Louisiana under the oession of 1762, the Custom of Paris continued to
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be the basic private law of the colony, modified slightly from time to time
by royal ordimncoa.l ¢

The judicial system of Louisiana may be said to have been founded
during the Crosat administration, with the establishment of the Superior Coun-
cil as the first court of the torrit.ory.z The prosedure employed in civil
cases in the Superior Council of the colony was based primarily upon the four
titles of the Custom of Paris relating to real actions, actions generally,
arrests and sxecutions, and the seisure and sale of ucrmb].u.:5 Otherwise,
the procedure applicable was that employed in cases before the Chitelet of
Paris., From an examination of Pigeau's work on the auhjcot.h it appears that
the procedurs of the Chitelet was based largely upon the Ordonnance Civile of
1667, Louis XIV's famed procedural code, generally regarded as the foundation
of the present Prench Code of Civil Procedure.

Few lawyers wers to be fourd in the colony at this time, and little
litigation occurred during this period of French dominion. This procedural
systea thus failed to make any lasting impression upon the small population,
with the result that French civil procedure played a relatively ainor role in
shaping the adjective law of Louisiana,

Under the secret Tresty of Fontaineblesu in 1762, France ceded the
entire Louisiana territory to Spain. The latterts initial attempt, under the
timid de Ulloa, to take possession of the colony three ysars later resulted in
resistance from the French colonists, which permitted Louiahm to remain under
the de facto control of the French commander until * In that year; Don
Alejamdro O'Reilly took possession of the territory with a strong Spanish force,
ruthlessly punished the leaders of the resistance, and firaly uba.blisﬁp&ninh

rule over the colony., His first of ficial acts were proclamations issued in the



nams of His Most Catholic Majesty, abolishing the colonial goveroment, estab-
lishing the new Spanish Province of Louisiana, abrogating French law in the
colony, and establishing a short code of laws for the people. This eodos was
intended only for temporary use, and oniy for such time as the oolonists could
become more familiar with the laws of Spain.

The judicial system created under O'Reilly's Proclamation oconsisted
of regional trial courts throughout the territory urder Alonku Ordinary, with
an appeal in petty cases to the Cabildo, or municipal council of New Orleans,
and in the more important cases to the Audencia in Havana, with the Council of
the Indies in Spain as the appellate court of last resort.

Annexed to the brief code embodied in (O'Reilly's Proclamation was a
set of "instructions as to the manner of instituting suits, civil and oriminal,
and of pronouncing judgments in 301’!.!'&1",6 compiled by two of the Spanish law-
yers on C'Reilly's staff. The headnote thereon evidences the fact that both
O'Reilly's “code" and the instructions annexed thereto were based upon the
Recopilacién de las Indias, the great digest of the laws and regulations enact-
od by Spain during the preceding centuries for the people of their colonial
empire, and the Recopilacién de Castilla, Both of these latter codes contained
references to the monumental Cédigo de las Slete Partidas and the Nusva Reco-
pilacién de las Leyes de Espana, as well as to the earlier Spanish codifica-
tions, the Fuero Real, the Fuero Viejo de Castilla, and even to the ancient
Forum Jusgo. From the numerous citations of these Spanish codes by the otmx't(;fjmui.:l

during the initial periocd of American dominion, it u-t‘rusomblo to conclude
that the colonial lawyers were completely familiar therewith, The same evidence
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indicates that the works of Gregario LSpes, of Hevis Bolafios, and of Febrero,



likewise were available, and were accepted as suthoritative in procedural
matters during the Spanish regime. Although Spain held the ocolony for
1ittle more than a third of a century, its procedural law played &an extreme-
ly important role in shaping the subsequent civil procedure of Louiuim.lo

Under the secret treaty of San Ildefonso im 1800, Spain retroceded
the Louisians territory to France, The latter, however, made no effort to
regain possession of the colony until late in 1803, Prior to taking posses-
sion, France sold the entire territory to the United States of Amerioca,
which assumed control thereof on December 20, 1803,

As France exercised sovereignty over the colony in this pericd for
less than s month, no effort was made to abrogate the Spanish laws then in
force. The American govermment, after taking over the colony, moved slowly
in effecting changes in the law of Loulsiana. The foramer French colony was
first divided, That portion north of the present northern bourdary of the
State of Louisiana was organised as the District, then the Territory, of
Loulsiana, and finally as the Territory of Missouri, The remainder of the
former colony, comprising all of the present State of Louisians except the
West Florida Parishes, was organised as the territory of Orleans, Three acts
of the Congress of the United States affecting the latter territory were
passed during the first two years after the Louisiana Purchase. The firatu
left urchanged all of the laws then in force, simply vesting the administra-
tive power in different officers. The uoou:ll2 and '¢.hix-'¢l15 of these con-
grouiahal acts reorganised the territorial govermment to conform to the
American pattern, provided for the writ of habeas corpus and for trial by

jury, but expressly declared that all laws in force in the territery should



continue in effect until changed by subsequent legislation. }

The Legislative Council of the Territory of Orleans, ampowered
by Congress to legislate for this new Aperican possession, made more sig-
nificant changes almost immediately, The Crimes Aot of 180514 defined a
large number of crimes and misdemeanors, repealed all prior criminal legis-
lation, recognised the accused's right to a trial by jury, and provided
that all such trials should be conducted according to the common law of
England, The most important of these early territorial statutes, subse~
quertly known as the Practice Act of 1800.15 recognised the Superior Court
of the Territory, previously established in New Orleans by the territorial
governor, and provided s simpie procedurs for the trial of cases therein,

A third actlé divided the territory into counties, created county and
justice of the pesce courts therefor, and adopted a simplified version of
the procedurs embodied in the Practice Act of 1808 for the trial of cises
in these courts.

The Practice Act of 1805 merits extended consideration here for
at least two reasons, For one thing, it was the handiwork of the distin-
guished Edward Livingston, who, ruined financlally by the defalcations of
a subordinate while holding the office of Mayor of New York, emigrated to
Louisiana to regain his fortune, subsequently became an enthusiastic convert
to the civil law, and led the fight for codification in Louisiana. For
ancther, important segments of the Loulsiana Code of Practice of 1825 were
taken bodily from the 1805 legislation.

The most radical changes made in the civil procedure of Louisiama
by the Practice Act of 1805 were the establishment of the trial by jury, l.nd‘

the requirement that the testimony of all available witnesses be taken in
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open court, with depositions permitted only for witnesses who were i1,

aged or beyond the control of the cowrt. Other provisions established a

simplified form of plesding, oreated the provisional remedies of attach-

mert and arrest, provided for the enforcement of judgments under the writs

of fieri facias and distringas, and authorised the court to issue writs of

quo warranto, procedendo, mandamus and prohibition. The statute went into

great detail in presoribing the form of citations, writs, and other man~-

dates to be issued by the court, As Livingston was a staunch disciple of

the great Erglish reformer, Jeremy Bentham, the sinplified procedurs em- \

bodied in the Practice Act of 1805 reflected Bentham's influence. \C} :
Considerable difference of opinion exists today as to the source

of this legislation. HMr, Benjamin Wall Dart, the distinguished editor of

the latest editions of the present Louisiana Code of Practice, and the son }

of Louisiana's leading legal historian, has woiced the opinion that the

provisions of the Practice Act of 1805 *were in effect restatements of the

Spanish procedure with additions made necessary by the new order resulting

from France's transfer of Loulsiana to the United Btatu."u On the other

hand, Americats most distinguished student of comparative eivil procedure,

Professor Robert Wyness Millar of the Northwestern University School of Law,

is of the opinion that the Practice Act of 1805 was primerily » refinsaent L

ard simplification of contemporary American chancery practico.w a view in

which the present writer originmslly nonewm.w Further research by the

writer o’vu- a period of years, however, has convinced him that there is con~

siderably more validity to Mr, Dart's position than the writer bad originally ‘



A determination of the primary sources of the Practice Act is
made extremely difficult by the very fact which, paradoxically enough, ap-
pears to lend suppert to the views of both Mr, Dart and Professor Millar: .-n’ '

r

the striking eimilarity between many aspects of Anglo-American chancery i
practice and Spanish procedurs, This is not surprising, in view of the
fact that the equity system of Englind for years was edministered by the
ecclesiastics, who applied the procedural principles of canon law in pro-

U

viding the foundation for chancery practice. Thus, both systems trace a
legitimate ancestry back to the same Romano-canonical source.

The present writer has been unable to find any recorded expres-
sions of the views of Edward Livingston on the subject. Fairly convincing
evidence is available, however, to indicate that the courts and legal pro-
fession of Louisiana regarded the Practice Act of 1805 as being based
primarily upon Spanish procedure.
® The last section of the Practice Act of ].80'!5:2o authorised the
r '% superior court to issue writs of quo warranto, proocedendo, mandamus and
= 1| prohibition, and expressly provided that these "said writs shall pursue the
forms, and be conducted according to the rules and regulations prescribed
by the common law.® The first year after the admission of Louisiana to

statehood, the newly created Supreme Court found it necessary to determine

whether the common law rules relating to mandamus or the rules relating to

its Spanish counterpart, incitativo, were applicable in Louisiana, In deter~
2

J mining 'thi- issue, the court observed:

® & % # The common law names in judicial proceedinges have
§ naturally been adopted in & practice which is carried on in the
English language, but they ought to be gonsidered rather as a
translation of the names formerly used, than as emanations from
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the English jurisprudence; the words mandamus, procedendc, cer-
tiorari, prohibition, &¢,., sometimes employed in our practice,
a8y be good equivalents for incitativo, evocacion, inhibicion,
&¢; but their adoption as words can, by no rule of law, or com~
mon sense, be considered as having introduced the English prac-
tioe itself, # * # w

This was the language of & court composed, not exclusively of native \
Louisianians who might be expected to be unsympathetic to any attempt to /
supsrsede the Spanish procedural rules with whioh they were familiar, but

of a court having a majority of its juiges trained exclusively under the
22
ocommon law system.
3
A later case, although decided three years after the end of

the period which we are now considering, in answering a somewhat similar
question, confirmed the judicial view quoted above, In this later case,
speaking through Mr. Justice Porter, the cowrt said:

*The repeal of laws is never presumed; and if the new and
old laws ocan stand together, they should be so construsd, It
would be going far, to hold that the special enactment of a
remedy which previously existed, should introduce the conse-
quences that attended that remedy in another system of juris-
prudence, In this respect there is & material difference be-
tween this case and that construction which should be given to
our laws introducing jury trial, and the writ of habeas corpus;
for they being unknown to our jurisprudence, the understaniing
of them was ex necessitate, to be sought somewhere else. The
use of common law terms is easzily acoounted for, in the desire
of the legislature to use those words which would convey in the
most clear and concise manner, to persons acquainted with the
English language alone, the remedies defined, * 3 #

Louisiana was admitted as a member state of the North American
union in 1812, under a constitution adopted earlier in that year, Neither
this oo:istitution nor the statutes implementing its provisions, made any
substantial changes in the procedural law of Louisiana, other than the crea-
tion of a system of courts based on the imerican pattern, and consisting of



a supreme court, district courts and justice of the peace courts. The
Practice Act of 1808 remained in effect until its repeal when the Code of
Practice went into effect in 1823,

The civil procedure of Louisiana at the end of this period,
tharcfbﬂ, was based primarily upon the Spanish procedure in foroe during
the period of Spanish dominion., Two significant changes had been made
therein by the Practice Act: the adoption of the institution of Jury
trial; and requirement that the testimony of all available witnesses be
given in open court, The adoption of the common law rules of evidence
followed in the wake of the adoption of the jury trial almost as a neces-
sary oomeqmmo.% The requirement of viva woce testimony in open court
resulted in the direct and cross-examination of witnesses as under the
English practice. As a result of these changes, the trial of litigstion
in Louisiane, at least during this period, took on the complexion of the
common law trial, But otherwise, &s the result of the continuance in effesct
of Spanish procedurs, except to the extent that it ran counter to the pro-
visions of the Practice Act and other legislation, Spanish influence upon

the civil procedure of the state during this period remained parsmount,

145 GOOE QP FRACTIOE OF 1825 Sl
Pursuant to a legislstive resolution of March L,, 1822, L, Moreau-
Lislet, Edward Livingston and Plerre Derbigny were appointed as a committes
to revise and amend the so-called C4vil Code of 1808.25 to prepare a commer-
ofal oodc.zb ard to submit "a treatise on the rules of civil acticns and a
system of the practice to be observed before our courtl.'” No more able a

group of jurisconsults could have been sslected for these tasks. Livingston,
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who had come to Louisiana imr 1804, probably was the most distinguished
Ameriean legal scholar of his day, entirely faamiliar not only with the com-
mon law, but with Roman, French ard Spanish law as well, Derbigny had been
the outstanding practitioner before the Spanish courts of the soleny, one
of the first justices of the Supreme Court of Louisiana, ard subsequently
Secretary of State and Governor. Moreau-Lislet, a distinguished veteran

of the colonial period, had previocusly served as Attorney General of the
state, and, with Carlston Hunt, had prepared the first English translation
of the Siete Partidas,

Early in 1823, the three redactors submitted to the Legislature
the projet of the new procedural code, which was suseguently approved and
wert into effect in 1826, This Code of Practics, in form and arrangement,
was typically oivilian, consisting of sleven hundred and fifty-five articles
nusbered consecutively and divided into titlu. chapters aml sections. As
Colonel Tucker, the distinguished President of the Louisiana State Law Insti-
tute, has pointed out, it was *the product of & mixture of French, Spanish
and Homan law elements, together with common law elements of English origin.®

The draftsmen of this precedural code, in the comments in their
p_rg_m,zq not only gave their reascns for the adoption of controversial
devices and principles, but listed the sources of the more important articles
of the code. An examination of these source notes is extremely interesting.
The direct Roman influence was slight, only sight references having been made
to the 'Dignt and three to the Institutes, all in the title dealing with
actions. Spanish procedural law, as might be expected, served as the basis
of & nuaber of extremely important segments of the new codification, with

sixty-thres references to the Spanish codes and procedure writers, There




must be considered in this sonnection, however, the forty-five references "
to the Practice Aot of 1805 (the majority of which in turn was bot tomed
upen Spanish prosedure), and the sixty-nine references to Louisiana
statutes (a few of which were predicated on general concepts of Spanish
law). French procedural theory, which had played a rather negligible role
in the preceding era, increased its influence upon the adoption of the
Code of Practice. Thirty references in the redactors’ source notes were
to the works of Prench commentators » with the more important and indireat
influence reflected through the twenty-eix references to the Civil Code

of 1808, which was based largely upon the Code Kapoléon,

The Spanish procedural law constituting direct sources of the
procedural code was drawn principally from the Siete Partidas, and the pro-
cedural works of Febrero and Hevia Bolafios. The writings of Domst and
Pothier constituted the direst borrowings from French procedural theory,
Important segments of Louisiana's procedural law, such as succession pro-
cedure, reflected the indirect influence of Prench procedurs,

Cne of the deficiencies of the redactors' source notes is that very
few references to Anglo~imerican law are listed, although even a cursory ex-
amination of this sode indicates quite clearly that the Anglo~American con-
tribution, though lesser than the Remanistic one, was considerable, Some
idea of the relative weight thereof can be gleaned from the brief analysis
of Louisiana's first procedural code which follows.

" Procedural concepte and devices which reflected the primary in-
fiuence of continental law include the code provisions relating to actions

gonerally, real actions, jurisdiction, demand and incidental demands, cumu-
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lation of actions, consolidation of actions, pleading (including the axc-p-
tions), the provisional remedies of arrest, sequestration, provisional ‘1)

seisure and injunction, interrogatories on fasts and articles, contestatio i

litis, real tenders, julgments, nullity and rescission of Judgments, ordi- \J
nary, summary and exeoutory processes, and succeesion procedure. The pri- \
mary influsnce of Anglo-American law was reflected in the code provisions
relating to judicial administration (composition of courts, functions of
Judicial officers, assigrment and centinuance of cases, etc.), the pro-
visional remedy of attachment ,50 production of evidence, trial of cases
{including trial by jury), new trial, execution of judgments (particularly
the enforocement of moneyed judgments), and the extraordimary remedies. Both
systems of procedural law appear to have ocontributed to the code provisions
relating to citation and service of process, depositions, appellate pro-
cedurs, and proceedings before Justice of the pesace courts.

¥We have ssen heretofore that, under the Practice Act of 1805, the
institution of jury trial had been adopted, and that this led to the juris~
prudential adoption of the common law rules of evidence. Under the Anglo-
American system, the appellate court reviewed only questions of law and
ordinarily could not reverss the jury verdict on factual issues; under the
continental system, the appellate court reviewed both legal ard factual

izsues, ae presented by the record. A compromise had been effected for the

\‘SIq:mrior Court of the Territory of Orleans: the court reviewsd issues of

law on appeal, and if any appellate review of factual questions was desired,
the case was completely retried by a new jury selected in the appellate court.
Very shortly after Louisiana's admission to the Unlon, ite Supreme Court hold.
that, under the Constitution of 1812, no retrial of a factual issue could be
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had before a new jury, This was followed shortly by a decision holding

that the appellate court could review the transeript of the evidence pre-
sented in the trial court, to determine the correctness of the jwy's fini-
ings of fact. The principle of appellate review of the facts thus adopted
was repeatedly affirmed by the cum::"z,35 and was confirmed in subsequent con-
stitutions of the state, at rirst Mplidlyak and then oxpx'ou].y.z15

The effects of this decision, which did not make themselves evi-
dent for some years, were to prove far-rsaching., As the appellate courts
were free to substitute their findings on factual issues for the trial
Jury's verdict, and not infrequently did so, jury trials in aivil cases ulti-
mately were had with relative infrequence. As a result, the technique of
applying the common law rules of evidence completely changed in the vast
majority of civil cases. Instead of being used to determine the admisaf~
bility of evidence sought to be presented to the lay jury, they were now used
by the trial juige, skilled through experience in the marshalling and evalu-
ation of evidence, to weigh evidence, usually admitted subjeat to the ob-
Jections urged, In the area of the trisl, continental procedure had regained
much of the ground previously lost to Anglo-Amsrican procedure; and if the
former did not emerge triumphant, at least it effectively neutralized much of
the latter's earlier victory,

The influence of Anglo-American procedure, however, continued to
increass during this period, as a reading knowledge of Spanish and French
grew rarer in the profeseion, and Anglo-American legal literature becems in-
cruainély availsble. Members of the Louisiana Bench and Bar began to turn
to English and American cases and the common law writers for guidance. The

oourts in this period occasiomally invoked the dubjious aid of Anglo~American
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precedents in the solution of procedural problems reslly oalling for the
applicetion of the principles of continental civil procedure. Not & great
deal of damage was dons thereby, but this interstitial seepige subsequently
was to pave the way for an increased reception of Anglo-Ameriocan procedural

law,

THE CODE OF PRACTICK OF 1870

The purposes of the revision of Louisiana's two codes following
the Civil War were the elimination of all references therein to the insti-
tution of slavery, anmd the integration therein of all related special legis-
lation adopted since 1825, The Code of Prsstice of 1870 went no further
than this, and did little to change the civil procedure of Louisiana,

Important changes, however, were otherwiss brought about during
this period. The former judicial view that common law terms in the procedu-
ral code ard statutes were to be regarded merely as translations of the names
of their continental counterpartssb now yielded to an excessively generous
evaluation of the common law contribution to the procedure of the atato.” and
inoreased resort to the legal compendia then being published in America,

The American code prosedure movement, which was ushered in by New
York's adoption of the David Dudley Field Code of Procedure in 1848 and which
spresd rapidly throughout America during the period now under consideration,
had much to do in extending the influence of Anglo-American procedure over
Louisiana practice. Paradoxically enough, the initial flow of influence was
reversed, for it was the Louisiana Cede of Practice of 1825 which provided the
inspiration for the Field Code; and “from it very many of the best portions of
the Field Code were tdoptod."ss In time, the curremt reversed directions.
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The Field Cede, figuratively speaking, was a protest against the
complexities and technicalities of cort emporary Anglo-American procedure.

It unified common law procedure and chancery practice as far as was then
practicable, and it sought to elimirate unnecessary technicalities and to
simplify procedure, But it wes a procedural system designed to implement
Anglo-American law, and consequently was an Anglo-American code; and 1t,
ard its offspring in the various American states, had to be interpreted and
8pplied largely by lawyers still dominsted by the procedural philosophies of
the o0ld system. Considering the backgroumd of these American procedurs
codes, cases interpreting their provisions should never have been accepted
by the Louisiana courts in the solution of the procedural problems of
Loulsiana; but unfortunately they were,

The system of pleading developed by these American sodes was ine-
tended to require brief, simpls statements of the controlling facts on whioh
each litigant's position was based, As ultimately developed by judicial in-
terpretation, there evolved a system of pleading rules almost as technical
&3 the comon law rules which they displaced. No lessening of the importance
of the role played by pleading in Anglo-American procedure resulted from the
adoption of American code pleading. In the present writer's opinion, the
Louisiana courts adopted the system of *fact pleading® of the American codes
shortly after the turn of the twertieth m. :_h:ngh acceptance of the
Judicial decisions of the various Aserican states on the subject. The original
simpligity of the system of pleading in the Louisiana Code of Practice of 1825
gradually ossified into a harsher and more technical system, with penalties {or
& breach of what actually are rules of Judicial etiquette ranging from time-
consuming amendments of the pleadings to the more drastic dismissal of the suit,



@/\ At just about the same time that the rules of fact pleading were
4

This new system obtains today in Louisiana, although in recent years its

rigors have been mitigated appreciably by the comeendably liberal attitude
39
of the Louisiana gourts.

i 4
J
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' received in Louisiana, the common law rulas of Joinder of parties effected

a partial entry into the jurisprudence of the state. The provisions of the

p
ol

Codes of Practice relating to cumulation of actions, taken directly from g’-’"w»l,.

Spanish procedure as the redactors' source notes indicate, contained no rc-h M

quirenent of connexity with reapect to aub jective cumulstion (litisecon- &17‘&-4»'4
sortlm). The early Louisians jurisprudence had solved the problem thro ' W(&

-

the jurisprudential adoption of the requirement of a common interest, or' m’

comunity of interest, betwsen the plairtiffs Joining, or the defendants
Joined, in the suit—substantially the same concept as the "community of
Jural interest® of the German Code of Civil Procodm‘e.w In 1909, objection
wag raised by the defendant in a case to the union of actions by a plurality
of plaintiffs, The result reached by the court was completely soum, and
thoroughly harmonious both with the earlier Jurisprudence of the state and
with generally accepted ocontinental principles of subjective cumulation,
However, three gratuitous and erronecus cbservations wers voiced in the
opinion, to the effect that: (1) Spanish and Prench procedure had no rules
which would afford any solution of the problem presented; (2) the early
Loulsiana jurisprudential rules on the subject were derived from Anglo-American
proceduré; and (3) a resort should be made "o the books of the common law* for
aid in the solution of related problems. Since the only non-Louisiana authori-
ties cited in this opinion were equity precedents applying the negative test

of multifariousness, based upon the same Romano-canonical principles which
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constitute the source of continental rules of cumulation of actions, it
seeas clear that the court did not intend to invite a resort to the appli-
cable common law rules, but rather to the partinent rules of chancery
prucfioo.u Subsequent cases ,“2 however, misconstrued the quoted language
as vouching for the scceptability in Louisians of the common law rules of
Joinder of parties, which were designed to implement attributes of the
comaon law joint, several, and joint and several, obligations--concepts
complstely alien to the civil law of Loulsiana, Not too much damage has
been done as yet through the appliecation of these common law procedural

rules in isolated cases, but the potentialities of further damage sre
43
alarming.

The adoption, since 1870, of a small number of procedural
statutes has further increased the content of Anglo-American procedure in
Loulsians practice. Limitations of space permit the writer to refer only
to the most important of these legislative acts,

@ The code provisions relating to injunotions originally were taken
indirectly from French procedure, through the medium of provisions of the

'chnil Code of 1808, With the rapid social and economic development in
Louisiana during the past four decades, this injunction procedure had become
unworkable, and even anachronistic. Considerable improvement in the injunc-
tion practice had been made in prior years in several American jurisdictions.
The injunction practice in the Federal courts particularly had been improved
through the adoption of a statute drafted by an extremely able congressional
coumittee after an extended study of the subjest, In 1924, Louisiana adopted
a -tatutoM regulating the issuance of interlocutory injunoctions, which was

taken almost verbatim from this Federal statute. The adoption of this legis-



e

Y

lation, and the gradusl reception of equity principles relating to the
issuance of injunctions which eccurred both before amd after this snaotment ’

have resulted in an injunction procedure virtually of Anglo-American origin,

JHE PROPOSED NEW COIE OF PRACTICE

The expansion of the judicial systems of America during the past
half-century has not kept pace with the increase of wealth, the growth of
population, and the econocaic dcvolopgmut of the country. As a consequence,
the large ingruu in litigation has thi-own almost an unbearable burden
upon these judicial systems, which aggravated the congestion of their dockets
and delayed unreasonably the disposition of cases. The problem has not been
as acute in Louisiana as in other American jurisdictions, where Jury trials
have impeded the expeditious dispatch of judicial business. The problem,
however, is present to same extent in the state, and the rapid industrial
development of Louisiana during and since World War II warns of its aggrava-
tion in the nesar future, unless proper measures to mest it are taken timely.

In all American jurisdictions during recent years there has been a
resulting quickening of interest in judicial administration and civil pro-
cedure. The maore expeditious dispatoh of judicial business has been needed
urgently, and with this need came the realisation generally that it could be
met only through more effective judicial administration, and the simplifica-
tion of procedure through the elimination of unnecessary delays and techni-
cllitigs.

These mounting pressures resulted in the adoption, by the Supreme
Sourt of the United States under legislative authority, of the Federal Rules -
of Civil Procedurs, which went into effect in 1938, These rules made & mmber



o

!

of radical changes not only in Federel practice, but in generally accepted
procedural notions throughout America. They are rapidly changing imerican
procedural philosophy. The more important concrete changes made by these
Federal rules include: the unification of law and oquity in the Federal
courts, though the constitutional right to a jury trial in an action st law
has been preserved; the grant of the broadest Judicial diseretion to the

)
‘w)_‘? trial judge; the simplification of pleading; the broadening of the rules

o
19

respecting Jﬂf_&r of actions and parties; the adoption of an effective
system of m.ry to permit a party to ascertain prior to trial the evi-
dence available to his adversary; and the adoption of pretrial procedure
to permit the trial judge, at a conference with the oppm attorneys in
advanoe of trial, to formulate and rarrow the issues to be pressnted on the

trial, Umder these rules, the "sporting conoept® of common law procedure

- has been abandoned. No longer, st lsast in the Federal ocourts, will a law

suit be a duel between skilled protagonists,

The impact of this new procedural system upon the variocus American
Jurisdictions has been both immediate and tremendous. Six of the American
states have already adopted, either verbatim or in substance, the Federal
Rules of Civil Procedure; and & larger number of American Jurisdictions have
borrowed some of the new procedural devices embodied thortin.w And only
fifteen years have elapsed mince they went into effect. Even this sarly, it
is safe to state that the Pederal rules have altered the procedural thinking
of th§ legal profession in America.

Since this new precedure is based largely upon the former changery
practice in the Federal courts, 1t has effected a closer approach to conti-

i 7 -
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nental oivil procedure. Even more of a factor in bringing this new pro-
cedural system closer to continental ideas of procedure, however, has been
the changed procedural philosophy which is ites real foumiation.

A now Code of Practi;u probably would have been enacted in

T
Louisiana even if the Federal Rules of Civil Procedure had not been adopted,

as plans for this revision had been projected earlier, and the establishment
of the Louisiana State Law Institute in 1938 made the execution of these
plans fessible. But the adoption of the new Federal rules has virtually
guaranteed Louisiana a more liberal and effective procedural code of its
own than otherwise would have been possible,

Actual work by the Louisiana State Law Institute on its legislative
mandate to prepare a projet of the new Code of Practice commenced late in
1980, with the appointment of the three Reporters therefor and the selection
of a research staff to assist them. The Reporters appointed were !Professor
Leon D, Hubert, Jr., of the Tulane University College of Law faculty, Profes-
sor Leon Sarpy of the law faculty of Loyola University, and the writer, who
was designated as Coordinator of the ravision, Each of the Reporters taught
the courses in Louisiana Practice at his respective institution, and each had
had more than eleven years of practice befors sntering the teaching profes-
sion,

The first six months were spent in the determination of questions
of general poliey, and in the preparation of a tentative outline of the pro-
posed new code, Consideration was given initially to the possibility of
basing the code upon the Federal Rules of Civil Frocedure, but this alterna-
tive was rejected because of the need for a procedural system corrslated to '

the civil law of the state., The final decision was to retain the basic pro-
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cedure of Louisiana, but to borrow freely from other systems, in those areas
where the state's procedure either had no courterparts of the particular
principle or device borrowed, or & less effective one. The modus operandi
of the drafting and consideration of proposed new articles adopted was pat-
terned upon that employed successfully by the Law Institute in the redaction
of the Criminal Code of 1942: the initial draft of the various titles by
the Reporters, consideration thereof by advisory committees of Judges and
practicing lawyers, redrafts to exbody the suggestions and oriticisa of the
committees, consideration thereof by the Council of the Law Institute, re~
drafts te reflect the action of that body, consideration therecf by the mem-
bership of the Institute and the profession generally, and final action
thereafter by the Council. To date, roughly sixty per cent. of the work om
the new code has been completed,

The tentative outline of the proposed m.hb has not been changed
in the progress of the Institute's work, except with respect to a few chap-
ters and sections. m- outline indicates a code of the conventional civilian
pattern, divided into books, titles, chapters, sections, and articles numbered
oonsecutively. Its subject arrangement is based largely upon the presert Code
of Practice, but to some extent has been influenced by the arrangement of the
Italian Code of Civil Procedure. The initial book, captioned "Preliminary
Titles,® includes the four titles on Genersl Dispositions, Courts, Civil
Actions, and Parties. Book II, "Rules of Fleading and Practice in Ordinary
Process," 1s composed of titles on Pl,gdim. Citation and Service of Process,
Production of Evidence, Pretrial Procedure, Trial, and Judgaents. The third
book, "Froosedings in Appellate Courts," contains only twe titlss, on Appellate
Procedure, and Supervisory Procedure. It was not desned necessary to subdivide



Book IV, on "Execution of Judgments" into titles. Book V., "Swmary and
Executory Processes," is divided into titles on Susmary FProcess, and on
Executory Process. Tne sixth book, on "Probate Procedure,® is divided
into seven titles: General Diepositions, Intestate Successions, Testate
Successions, Partition of Successions, Ancillary Probate Frocedure, Ad-
ministration of 3mall Successions, and Separation of Patrimony. The
final book integrates into the new Code of Practice important segments
of procedural law which heretofore have been contained principally in
the Civil Code or in special statutes, This Book VIiI, *Special hocoﬁ-
ings, " includes titles on Provisional Remedies, Real Actions, Extraordi-
nary Remediss, Domestit Relations Cases (divorce, separation, annulment),
Personal Status Cases (exancipation, tutorship, interdiction, curatorship),
Partition between Co-owners, Concursus Proceedings, Ancillary Remedies of
Creditors, Receivership, BEviction, and Procedure in Courts of Limited
Jurisdiction. . ”

A considerable number of borrowings from the Federal Rules of
Civil Procedure will be made by Louisiana's new procedural code. Of these,
probably the most important is digoovgr; procedure, Despite the Advancnz’
position of several of the continental procedural cedes on this subject,
prior to 1952 virtually the only counterpart of this device in Louisiana
was interrogatories on facts and urtiolu.w taken originally from French
procedure to secure admissions from the opposing litigant in the period
when ﬁrtiu otherwise were incompstent to testify., So great was the pro-

fesaional demand for discovery in the state, as soon as the Law Inetitute

had completed its work upon this seotion of the new code early in 1952, an



informal request was made for the drafting of a proposed statute enmbodying
the contemplated code provisions. This request was complied with.w and
shortly thereafter, in the legislative session of 1952, the proposed statute
was adoptod.ao 'ﬂu nsw Loujislana discovery procedurs is iubotantiall;r the
pertinent provisions of the Federal rules, with slight changes made to adapt
them for local use,

An informal legislative request for the drafting of a proposed
statute on pretrial procedure likewise was complied uith,51 which similarly
was adopted by the legiaslature in 1952,52 making Louisiana's pretrial pro-
cedure substantially identical with Federal Rule 16.

The third party practice of the Federal rules alsc will be in~
corporated into the new Code of Practice as an incidental demand, replacing
the call in warranty, originally derived from French procedurs. The fourth
important borrowing by the proposed Louisiana procedural code from the
Federal rules will be the motion fww, for which Louisiana

has no counterpart whatsoever. This most effective device, developed origi-
nally by the more advanced American procedural codes, but broadsned and made

- more effective under the Federal rules, permits a litigant to test ths cor-

rectness of the factual allegations of his adversary's pleading, through the
submission by both parties in advance of trial of the affidavits showing the
evidence available in support or opposition thereto, and enables the trial
Julge to remder judgment summarily in oases where no genuine issue of fact
exists,

Louieiana's probate procedure, originally based upon the succession
procedure of France, probably will be retained in simplified form, but with
some borrowings from the Mcdel Probate Code drafted recently at the University



of Michigan in coopsration with the American Bar Association's Committee
on Mgdel Probate Coda.ss

A change which may be claimed to reflect the influence of Anglo-
American law will be the new code's acceptance of the common law termi-
nology "jurisdiction® and "venus", in lieu of the civilian classification
®Jurisdiction ratione materiae" and *jurisdiction ratione pm-uonu"?k The
paramount law of Louisiana, of course, is the Constitution of the United
States. The requirements of the due process ani full faith and credit
clauses of the Federal constitution to some extent are based upon the com-
mon law concept of "jurisdiction over the person", The latter hes nothing
in coumon with the continenmtal *jurisdiction ratione personas®, of which
"venus" is the common law counterpart., The new terms are being adopted to
eliminate confusion of ncmenclature, but as virtually all of the former
Louisiana rules are being retained without substantial modification, thil
represents merely & change of teminology,

Contemporary American procedure was not resorted to exclusively
in the search for mere effective procedural devices and principles. The
' incidental demand of intervention, originally derived from Spanish pro-
cedure, is being broadened under the new code to inciude the functions of
the third opposition. The latter, which had its scurce in French pro-
+ cedure, permits a third party to intervene in pending proceedings, so as to
| assert either a claim of ownership of, or a higher privilege on, property
urder seisure. As it actually is a form of intervention, simplifiocation of
procedure required its merger with the parent incidental demand, Perhaps a,
more formidable problem in intervention was that due to the nebulous nature

of the present code provision on the juridical interest of the it ervener,



one which had been aggravated rather than solved by the conflicting juris-
prudsnce of the Loulsisna courts. The most acceptable solution of this
problem was found in the provisions of the Italian Ccde of Civil Procedure

55
en voluntary intervention.

~
N ve f Though the title on Actions has not yet been considered by the
ot 4o

\y Council, the great probabilities are that the oconcept of cumulation of

agtions will be retained as being simpler and more flexible than the com-
mon law joinder of actions and po.rt:c!.«m.56 even as liberaliszed under the
Federal rules, If so, a specific rule as to when actions may be cumulated
by plural plaintiffs or against plural defendants (litisconsortiuam) must be
included in the new code. The provisions of the German Code of Civil Pro-
e-durosv appear to the Reporters to provide the solution most acceptabls to
Louisians practice, Purther, cumulation of astions astually presents no
difficulties of pleading, but merely of trial, Hence, the trial judgo
should be left completely ijoo to order the ssparate trials of the actions
cumulated whenever he deems it advisable, and even in those rare cases where
the actions are cumulated properly, yet ocannot conveniently be tried together,
The Reporters consequently are recommending the adoption of a code provision
based upon the corresponding articloss of the Italian Code of Civil Procedure.
A number of drastic changes made to effect the simplification of
Louisiana procedure, and to leave the decision in procedural matters in many
instances to the disoretion of the trial Judge, may possibly be attributed to
the influence of both the Federal Rules of (ivil Procedure and of the more
recent procedural codes of the continent. Conversely, changes made in some
importamt segments of lLouisiana procedure, such as the exceptions, incidental

demande, executory process, the real actions, and provisional remedies, are



attributable to the influence of neither Anglo-American nor continental
pr-oooduro. but should be regarded as the indigenous and natural develop-
ment prompted by difficulties encountered in their years of use in
Louisians practice.

CONCLUSIONS

The new lLouisiana Code of Practice, like its predecessor of
1828, will be the product of a symthesis of Anglo-American and continental
civil procedures. Opinions will vary as to whether the influence of one
or the other of these procedural systems has predominated in shaping the
Louisiana practice of the future. The casual observer, noting instantly
the pattern of Judicial organisation and administration of Louisiana, its
requirements of pleading, and its rules of discovery amd production of
evidence, pretrial and trisl procedures, enforcememt of judgments, appel-
late practices and even its judicial techniques, will conclude that the
new Louisiana Code of Practice is essentially an Anglo-American code. The
student of comparative civil procedure, however, discovering the Spanish
and French roots of the remaining bulk of Louisiana practice, will arise
from his study with the conclusion that, despite the continual lessening
of the continental influence since 1825, it will etill dominate Louisiana
procedure under the new Code of Practice.

In the opinion of the writer, the accuracy of these variant
evaluations is academio. The result to be cbtained under the new procedu~
ral codification is the really important consideration; and, in the opinion:
of the writer, this result will justify the heavy investment of time, money
and energy by the Louisiana State Law Institute.



Louisiana need not apologize for its hybrid system of
procedurs. On the one hand, its French and Spanish heritage led to the
retontion of an essentially civilian system of substantive private law;
on the other, its membership in the American union led to the adoption
of & system of public law definitely of English origin, It was more or
less inevitable that its oivil procedure should reflsct both Anglo-

Jurisprudential
Auserican and continental influences. The/development of its procedure
during the period 1850 to 1930 was in part aimless—~the result of the
accidents of the lack of knowledge of foreign langusges and the greater
availability of oommon law litersture. The future procedural codifi-
cation, like the (Code of Practice of 1825, will result from careful
evaluation of ccapeting procedursl principles and devices, in order to
select those which will provide the most workable rules.

The pragmatic Justification of comparative law is the oppor-
tunity for developing the law of the particular jurisdiotion through the
borrowing of the most workable elements of competing legal systems. This
is precisely what the Louisiana State Law Institute is seeking to accom-
plish in its redaction of the new Loulsiana Code of Practice.

Frw. %
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